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STATEMENT OF THE CASE.

By an indictment of the grand jury found and

returned October 21, 1924, the plaintiff-in-error,

Richard Conner, was charged with murdering his

wife, Pearl Conner. The indictment sets forth that

the murder was committed on or about the 19th

day of May, 1924, within and on lands acquired for
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the exclusive use of the United States, viz.: The

Camp Lewis Military Reservation, and within the

Southern Division of the Western District of Wash-

ington; that the murder was committed with a

pistol.

There is but one count in the indictment. (Tr.,

pp. 1, 2, 3).

A demurrer to the indictment was entered, and

overruled. (Tr., pp. 3, 4, 5).

The case came to trial on October 21, 1924, be-

fore the Honorable Edward E. Cushman and a jury

duly empanelled, and concluded on October 31, 1924,

on which day a verdict was returned finding the

defendant ''guilty of murder in the first degree as

charged, without capital punishment". (Tr., pp.

7-13).

Motion for new trial was duly entered, overruled,

and exception allowed. (Tr., pp. 9, 10, 11). Where-

upon, on the 12th day of November, 1924, judg-

ment was entered on the verdict and defendant

sentenced to be imprisoned in the United States

Penitentiary at McNeil Island, Washington, for

the remainder of his life.

Assignments of error were duly served and

filed by the defendant and, on petition therefor, a

writ of error was allowed. (Tr., pp. 59, 60, 63).

The case comes to this Court upon a citation there-

on. (Tr., p. 67)..



ASSIGNMSNTS OF ERROR.
ONE.

That the Court erred in overruling the demurrer

of the defendant to the indictment, holding that

the same stated facts sufficient to constitute a

crime against the United States.

TWO.
That the Court erred in sustaining the objection

of the counsel for the Government to the following

question propounded to lone Holt, a witness for

the Government, viz.:

"Q. Now, Mrs. Holt, I want to ask you, if by-

reason of your familiarity and family relations

with other men, you don't know you have broken up

one or two homes in Pierce County?"

THREE.
That the Court erred in sustaining the objection

of counsel for the Government to the following

question propounded on direct examination of Mary
Evans, a witness on behalf of the defendant:

"Q. Well, now, as to chastity (referring to lone

Holt, witness for the Government), what has it

been, good or bad?"
FOUR.

That the Court erred in overruling the objection

of defendant's counsel to the following question

propounded by counsel of the Government on cross-

examination of the defendant, Richard Connor:
''Q. How many other women have you, in the

last two years, made love to and tried to pet them
and be out with them?"



FIVE.

That the Court erred in overruling the objection

of counsel for the defendant to the following ques-

tion propounded by Government's counsel to the

witness, George A. Skinner, viz.:

''Q. Showing you what is known in this case as

Government's Exhibit 9 (skull of Pearl Conner),

and calling your attention to the wounds in the

skull. Colonel, I will ask you whether or not that

wound, in your opinion, was inflicted with a lead

bullet or a steel-jacketed bullet?"

SIX.

The Court erred in denying defendant's motion

for a new trial as set forth in this assignment of

errors.

ARGUMENT.
We waive any claim for reversal arising from

assignment No. 1.

The question to which Government's objec-

tion was sustained and upon which error is

predicated in assignment 2, was propounded

upon cross-examination of the Government's

principal witness, lone Holt. We think it was a

fair question going to the credibility of the witness

and required an answer. In close alliance was the

question propounded to Mary Evans, a witness on

behalf of the defendant, and these assignments do

not require separate discussion. Referring to the

reputation for chastity of lone Holt, Government's

witness, she was asked whether it was good or bad.



To which the Government's objection was sustained.

The witness had testified that she was acquainted

with the general reputation of the Holt woman
among the people that knew her, as to chastity and

morality.

The rule is stated by Underbill in his work on

Criminal Evidence (2d Ed.), Sec. 237, as follows:

"A few authorities reject all evidence to prove

the good or bad character of a witness, except so

far as it is confined to his reputation for truthful-

ness, or the reverse. If the witness possessed no

knowledge of that particular trait of character, he

is incompetent. But the majority of cases allow

greater latitude. In most cases, evidence involving

the whole moral character of the witness will be

received upon the reasonable theory that a man who

is addicted to vicious habits, or who is prone to

commit immoral acts, may be presumed to have lost

respect for truth and to be ready to perjure himself

when it is to his interest to do so."

In State vs. Jackson, 83 Wash. 514-27, the Su-

preme Court of Washington says:

''It is not the manner of proof that concerns the

law so much as the object sought to be attained,

for, as said by this Court in the Coella case, a

woman cannot ruthlessly destroy that quality upon

which most other good qualities are dependent and

for which, above all others, a woman is reverenced

and respected, and retain her reputation for truth-

fulness unsmirched. We can mark no distinction
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between receiving evidence as to the reputation of

a witness for truth and veracity and receiving evi-

dence of reputation as to moral character, when this

Court has said that reputation for immorality is a

thing to be considered Vv^hen passing upon the credi-

bility of a witness."

See, also.

State V. Coella, 3 Wash. 99.

We think that answers to the questions should

have been permitted.

The plaintiff-in-error, having testified in his own

behalf, upon cross-examination admitted having had

unlawful relations with a certain person. Where-

upon, counsel for the Government propounded the

following question:

*'Q. How many other women have you, in the

last two years, made love to and tried to pet them

and be out with them?"

to which an objection was entered and overruled

and becomes the basis of assignment 4. We think

the question was improper and unfair to the defen-

dant on trial. Its manifest purpose was to degrade

him.

In its case-in-chief the Government had mtro-

duced in evidence the skull of the murdered woman.

(Gov't's. Ex. 9). It was the theory of the Govern-

ment that she was shot from behind with a pistol

owned by the defendant, which was introduced in

evidence as Government's Exhibit 1. In its case-

in-chief evidence was introduced by the Government



to establish that the bullet from the pistol entered

the back of the skull, passed through the brain and

made its exit through the forehead; also that an

empty shell (Gov't's. Ex. 2,) was found near the

well in and from which the body of the murdered

woman was found and removed some two months

after the murder was committed. It was also the

theory of the prosecution that the bullet producing

the wound which caused death was a steel-jacketed

bullet. For that purpose they called as a witness

one Luke S. May, whom they qualified as an expert

by showing "that he maintained an office for the

investigation of criminal cases and the identifica-

tion of physical evidence, specializing in the ex-

amination of physical evidence in homicide cases.

. . . . That he has made a special study of

wounds inflicted by firearms and the identification

of firearms and their projectiles, maintaining a

laboratory in which to conduct his examinations

equipped for this purpose with a number of micro-

scopes, micro-photographic cameras and measuring

instruments". That he had examined the defen-

dant's gun (Gov't's. Ex. 1), also the shell already

referred to found near the well (Gov't's. Ex. 2),

and testified that that shell was exploded by the

defendant's gun. (Tr., p. 14). That the wounds

in the skull could have been produced by a bullet

contained in such shell fired from that gun. (Tr.,

pp. 16, 17). He also testified as follows on ques-

tions propounded by Government's counsel, viz.:
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"Q. Which type of bullet would cause such a

v/ound as that (referring to the v/ound in the

skull)?"

To which he answered, the full metal-case bullet.

*'Q. That is what you also referred to as the

steel-jacketed bullet?

A. Steel-jacketed bullet; it is not steel-jacketed,

it is commonly called that; there is no steel-jacketed

bullet, it is copper or nickel-jacketed bullet. (Tr.,

p. 20)."

It was, and is, undisputed that the pistol intro-

duced in evidence belonged to the defendant Con-

ner, and was found in a closet off a bedroom in his

house v/here it was accustomed to hang in a leather

holster from a nail in the wall.

The evidence also disclosed that Conner very fre-

quently made use of the pistol in and around his

yard and premises for the purpose of target shoot-

ing and shooting at rats, etc. ; and that the empty

shells remained on the ground; that after the disap-

pearance of his wife, and prior to the discovery of

her remains, he was the subject of frequent inter-

rogation by detectives and officers connected with

the office of the prosecuting attorney and sheriff

of Pierce County, who, up to the time of the dis-

covery of the body on the Military Reservation,

were proceeding upon the theory that if Pearl Con-

ner had been murdered, jurisdiction belonged to

the state courts; also that during such period and

prior to the discovery of the body, on one occasion.
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while two of these detectives or officers were at his

home for the purpose of interrogating him, he left

them, went into the house, brought out the pistol in

evidence and discharged it twice at a rat in the

vicinity of the auto garage on the back of the prem-

ises. After doing this shooting, he returned into the

house with the pistol. The empty shell identified

as having been found near the well from which the

body was removed, by the testimony of Govern-

ment's expert witness May, was shown to have been

discharged from the pistol in evidence.

The Government having rested its case, expert

testimony was given on behalf of Conner by wit-

nesses Dubois and Stidham tending to show that the

wound in the skull of the murdered woman could

have been produced by a so-called soft-nosed bullet

discharged from a pistol of the same caliber and

make as the pistol in evidence, and also from other

makes of firearms such as Smith & Wesson 32, Colts

or Winchester, and others; also a number of cart-

ridges were introduced in evidence which in the

opinion of said v/itnesses would produce a wound
similar to that found in the skull in evidence. It

will be remembered that the government's witness

May testified, in the case-in-chief, that the wound

in question was produced by a metal-jacketed bul-

let. It will be seen, therefore, that this testimony

on behalf of the defendant was opposed to the Gov-

ernment's theory in that particular. Under these

circumstances we very earnestly urge that to per-
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mit the Government, in rebuttal, at practically the

close of a ten-day trial, to introduce the testimony

of Colonel Skinner, the commanding officer of the

Camp Lewis Military Reservation, for the purpose

of corroborating the v/itness May on that subject,

was manifestly unfair to the defendant and

amounted to abuse of discretion.

Conceding that the shell found near the well

(Gov't's. Ex. 2,) was fired from the defendant's

pistol, the defense, nevertheless, disclosed by its evi-

dence how easily anyone interested in doing so—

either for the purpose of concealing his own crime,

or fastening the guilt upon Conner—might have

picked up the shell from the Conner premises and

placed it near the well from which the body was

recovered. No question in the case was more bit-

terly contested than the one involved in the ques-

tion of whether the wound was produced by a soft-

nosed or metal-jacketed bullet.

A glance at the record suffices to show that the

testimony of Colonel Skinner would have been per-

fectly proper on the Government's case-in-chief.

The prosecution elected, however, to content itself

with the opinion of its expert May as to that ques-

tion, and the defense having introduced its evi-

dence and rested, was, at the end of this long

drawn-out trial, forced to submit to the additional

testimony of this distinguished officer, carrying to

the witness-stand all the insignia pertaining to his

rank, the combined weight of which may well be
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considered to have been an important factor in

molding the verdict.

We predicate error upon the ruling of the trial

court in receiving this testimony, believing the true

rule to be that nothing tending directly to prove the

commission of a crime, and which does not bear di-

rectly upon the subject matter of the defense, should

be permitted to be given as evidence in rebuttal.

Under the Federal statute, it is the duty of the

Government in the prosecution of capital offenses to

furnish the defendant with a list containing the

names of its witnesses "at least two entire days

before the trial." R. S. 1033.

The spirit of this statute was violated by per-

mitting Colonel Skinner, under the guise of rebut-

tal, to give testimony which properly belonged to

the case-in-chief.

In People v. Quick, 25 N. W. 302, Mr. Justice

Campbell, speaking for the Supreme Court of Mich-

igan, says:

"We have held on several occasions that the de-

fendant has a right to know in advance of the trial

what witnesses are^to be produced against him, so

far as then known, and to have any new witnesses

indorsed on the information as soon as discovered.

The object of this is not merely to advise a respon-

dent what witnesses will be produced on the main

charge. It is to guard him against the production

of persons who are unknov/n, and whose character

he should have an opportunity to canvass. It is as
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important to impeach a rebutting witness as any

other. In the present case, however, the witnesses

who were received as rebutting witnesses were not

such. They were called to prove what belonged to

the people's case-in-chief. Cases may sometimes

arise where testimony which could not be had in

the opening may be let in upon good cause shown

thereafter. But it is not proper to divide up the

testimony on which the people propose to rest their

case, and nothing which tends to prove the commis-

sion of the crime itself, or its immediate surround-

' ings, can be classed as rebutting evidence under or-

dinary circumstances, if at all."

In State v. Hunsaker, 19 Pac. (Ore.) 607, the

Court says

:

''The state was bound to exhaust its evidence-in-

chief before the defendant's witnesses could be

heard. After the defendant h^d closed his evidence,

the state could not reopen the case, and give addi-

tional evidence to support its case, without special

leave of the court obtained for that purpose, which

was not done. This evidence was in no sense re-

buttal. It was cumulative evidence, tending to sup-

port the state's contention, and ought to have been

introduced in chief, and before the state rested."

See, also,

Cumberland v. State (Miss.), 70 So. Rep. 695;

State V. Minnick, 102 Pac. (Ore.), 605;

U. S. V. Gardner, 25 Fed. Cas. No. 15186-A;

Peovle V. Hillhouse, 45 N. W. Rep. (Mich.),

484.
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It may be conceded that, when unaffected by stat-

ute, the general rule is that such matters are com-

mitted to the sound discretion of a trial court, whose

ruling will not be disturbed except for abuse of dis-

cretion.

In the instant case, we maintain that the objec-

tionable testimony should have been given as a part

of the Government's case-in-chief. Had that course

been followed the list of witnesses for the Govern-

ment would have carried his name. Whereas, un-

der the course pursued at the trial, defendant was

deprived of the benefit of the statute. In a case

involving so grave a charge as murder, with its at-

tending consequences to the defendant, this ought

not to be. The manifest purpose of the statute in

requiring the names of all Government witnesses to

be furnished the defendant at least two days before

trial is to enable him to prepare his defense, and it

ought to be held to be beyond the power of any court

to deprive him of the benefit of it.

It is submitted that the judgment should be re-

versed.

Respectfully submitted,

MERRITT J. GORDON,
1201-3 Puget Sound Bank Bldg.,

Tacoma, Washington,

Attorney for Plaintiff-in-Error,




